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DXGBST 

Request for reconsideration of decision sustaining agency's 
improper award to incumbent contractor is denied where the 
incumbent contractor fails to show any error of fact or law 
that would warrant reversal of or modification of prior 
decision, reiterates arguments raised initially, and merely 
expresses disagreement with the original decision. 

DECISION 

Larry Latham Auctioneers, Inc., requests reconsideration of 
our decision Kaufman Lasman Associates, Inc., B-229917.9, 
Oct. 21, 1988, 88-2  CPD 11 381, in which we held that the 
Veterans Administration (VA) improperly awarded a contract 
under request for proposals (RFP) No. 26/101/2 to Latham, 
the incumbent contractor, for auctioneering services in 
connection with the sales of single family properties owned 
by VA. We deny the request for reconsideration. 

The procurement by VA has been the subject of numerous 
protests to our Office. On December 10, 1987, VA made award 
under the RFP to Latham based on initial proposals. VA 
later determined that award on the basis of initial 
proposals was improper under the Competition in Contracting 
Act of 1984 (CICA), 41 U.S.C. S 253b(d)(l)(B) (Supp. IV 
1986). VA decided to hold discussions, request best and 
final offers (BAFO) from all offerors in the competitive 
range and, if appropriate, terminate Latham's contract. We 
upheld VA's decision in Kaufman Lasman Associates, Inc., et 
a A ,  B-229917 et al., Feb. 26, 1988, 88-1 CPD 202, aff'd - 
on reconsideration, 8-229917.3, Mar. 16, 1988, 88-1 CPD 
g 2 7 1 .  While the procurement was ongoing, however, VA 
allowed Latham to perform under the original award. The 
firm conducted a substantial number of auctions with sales 
volume exceeding $ 2 5  million. 
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The RFP p r o v i d e d  t h a t  p r o p o s a l s  would be e v a l u a t e d  on t h e  
b a s i s  of t e c h n i c a l  c o n s i d e r a t i o n s  ( w o r t h  85 of  100 t o t a l  
p o i n t s )  and p r i c e  ( w o r t h  15 p o i n t s ) .  With r ega rd  t o  p r i c e ,  
the RFP r e q u i r e d  o f f e r o r s  t o  s p e c i f y  a p e r c e n t a g e  f e e  t o  b e  
p a i d  by VA based  on two inc remen t s  of p r o p e r t y  sales volume. 
The fee f o r  t h e  f i r s t  increment  would a p p l y  f o r  a l l  sa les  
o v e r  $ 2 0  m i l l i o n  i n  any calendar yea r .  The o f f e r o r  i n  t he  
c o m p e t i t i v e  range  wi th  t h e  l o w e s t  p r i c e  would r e c e i v e  t h e  
e n t i r e  15 p o i n t s .  Other  o f f e r o r s  i n  t h e  c o m p e t i t i v e  range 
would r e c e i v e  a p e r c e n t a g e  of t h e  15 p o i n t s  based on t h e  
p r o p o r t i o n a l  d i f f e r e n c e  between t h e i r  o f f e r s  and t h e  lowes t  
p r i c e d  o f f e r o r  w i t h i n  t h e  c o m p e t i t i v e  r ange .  

Seven o f f e r o r s ,  i n c l u d i n g  Kaufman and La tham,  s u b m i t t e d  
BAFOs. With r e g a r d  t o  t e c h n i c a l  c o n s i d e r a t i o n s ,  Latham 
r e c e i v e d  t h e  h i g h e s t  t e c h n i c a l  s c o r e ;  Kaufman r e c e i v e d  the  
second h i g h e s t  t e c h n i c a l  s c o r e ,  a p p r o x i m a t e l y  1 p o i n t  below 
Latham's  s c o r e .  The c o n t r a c t i n g  o f f i c e r  de te rmined  t h a t  i n  
view of t h e  s l i g h t  d i f f e r e n c e  i n  t h e  s c o r e s ,  Kaufman's and 
Latham's  t e c h n i c a l  p r o p o s a l s  were s u b s t a n t i a l l y  e q u i v a l e n t .  
Kaufman's e v a l u a t e d  price w a s  s l i g h t l y  lower  t h a n  Latham's 
e v a l u a t e d  p r i c e .  When t h e  p r i c e  and t e c h n i c a l  p o i n t s  were 
combined, Latham r e c e i v e d  t h e  h i g h e s t  combined s c o r e ,  89.1 1 
p o i n t s ,  and Kaufman r e c e i v e d  t h e  second h i g h e s t  combined 
s c o r e ,  88.85 p o i n t s .  

I n  r e l e v a n t  p a r t ,  s e c t i o n  M of  t h e  s o l i c i t a t i o n  provided  as 
f o l l o w s  : 

"The o f f e r o r  w i t h  t h e  h i g h e s t  combined p o i n t  
t o t a l  (Maximum 1 0 0 )  and who h a s  been d e t e r m i n e d  
t o  be r e s p o n s i b l e  by t h e  C o n t r a c t i n g  O f f i c e r  w i l l  
be awarded t h e  c o n t r a c t .  However, i f  VA f i n d s  
o f f e r s  i n  t h e  h i g h e s t  end of t h e  c o m p e t i t i v e  range 
are e s s e n t i a l l y  e q u a l ,  t h e  award may be made t o  a n  
o f f e r o r  r e c e i v i n g  one of t he  h i g h e s t  t o t a l  s c o r e s ,  
(i .e.,  t e c h n i c a l  e v a l u a t i o n ,  p l u s  p r i c e )  which 
o f f e r s  t h e  l o w e s t  p r i c e . "  

While Kaufman's p r i c e  w a s  lower  t h a n  Latham's based  on t h e  
p r i c e  e v a l u a t i o n  formula  i n  t h e  RFP, t h e  c o n t r a c t i n g  o f f i c e r  
concluded  t h a t  awarding t o  Kaufman a c t u a l l y  would be 
s i g n i f i c a n t l y  more c o s t l y  t h a n  a l l o w i n g  Latham t o  c o n t i n u e  
pe r fo rming ,  due t o  t he  c o s t  advan tage  d e r i v e d  under t h e  
RFP's i n c r e m e n t a l  p r i c i n g  formula  from Latham's  i n t e r i m  
per formance  of t h e  a u c t i o n  s e r v i c e s  while t h e  procurement  
w a s  ongoing. The c o n t r a c t i n g  o f f i c e r  a l s o  concluded  t h a t  a 
new award t o  Kaufman would impose a n  a d d i t i o n a l  
a d m i n i s t r a t i v e  burden on VA since VA p e r s o n n e l  d i d  n o t  have 
any e x p e r i e n c e  working w i t h  Kaufman; however, no monetary 
amount was a t t r i b u t e d  t o  t h i s  a d m i n i s t r a t i v e  burden.  The 
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c o n t r a c t i n g  o f f i c e r  t h e n  de termined  t h a t  award t o  Latham 
would r e su l t  i n  t h e  l o w e s t  p r i c e  based on t h e  a d d i t i o n a l  
e x p e n s e s  VA would i n c u r  i f  award were made t o  Kaufman. 
Accord ing ly ,  VA a l lowed  t h e  award t o  Latham t o  s t a n d .  

W e  concluded t h a t  it was improper f o r  t h e  c o n t r a c t i n g  
o f f i c e r  t o  c o n s i d e r  Latham's incumbent c o s t  advantage  i n  
making t h e  s e l e c t i o n  d e c i s i o n ,  p a r t i c u l a r l y  since t h e  
i n i t i a l  award from which t h e  advan tage  d e r i v e d  was improper ,  
a s  VA i t s e l f  recognized .  I n s t e a d ,  i n  view of h i s  
d e t e r m i n a t i o n  t h a t  Kaufman and Latham were e s s e n t i a l l y  e q u a l  
t e c h n i c a l l y ,  we found t h a t  it w a s  an abuse of d i s c r e t i o n  f o r  
t h e  c o n t r a c t i n g  o f f i c e r  n o t  t o  make award t o  Kaufman as t h e  
l o w e s t  p r i c e d  o f f e r o r  based on t h e  p r i c e - r e l a t e d  f a c t o r s  set 
o u t  i n  t h e  RFP. Accord ingly ,  w e  s u s t a i n e d  t h e  p r o t e s t ,  b u t  
g i v e n  t h a t  t h e  b a s e  p e r i o d  under Latham's  c o n t r a c t  w a s  t o  
e x p i r e  i n  December 1988, we concluded  t h a t  it was n o t  
a p p r o p r i a t e  t o  recommend t e r m i n a t i o n  of Latham's c o n t r a c t .  
I n s t e a d ,  w e  recommended t h a t  VA r e f  r a i n  from e x e r c i s i n g  a n y  
o f  t h e  o p t i o n s  under  t h e  c o n t r a c t  and i n s t e a d  conduct  a new 
procurement  f o r  i ts  f u t u r e  needs.  In a d d i t i o n ,  we  found 
t h a t  Kaufman w a s  e n t i t l e d  t o  r e c o v e r  i t s  p r o p o s a l  
p r e p a r a t i o n  c o s t s  and t h e  c o s t  of f i l i n g  and p u r s u i n g  t h e  
p r o t e s t ,  i n c l u d i n g  a t t o r n e y s '  f e e s .  

In  i t s  r e q u e s t  f o r  r e c o n s i d e r a t i o n ,  Latham a r g u e s  as it d i d  
i n  t h e  p r o t e s t  t h a t  based on t h e  l anguage  i n  t h e  RFP which 
s ta tes  award w i l l  be made t o  t h e  o f f e r o r  w i th  t h e  h i g h e s t  
combined p o i n t  s c o r e ,  it was e n t i t l e d  t o  r e c e i v e  award under 
t h e  c o n t r a c t  s i n c e  i t s  combined t e c h n i c a l  and p r i c e  s c o r e  of 
89.11 p o i n t s  w a s  h i g h e r  t h a n  Kaufman's combined s c o r e  of 
88.85 p o i n t s .  Latham a l s o  r e i t e r a t e s  i t s  argument t h a t  t h e  
c o n t r a c t i n g  o f f i c e r  was no t  p r e c l u d e d  from c o n s i d e r i n g  
Latham's incumbent  c o s t  advantage  i n  d e c i d i n g  whether t o  
exercise h i s  d i s c r e t i o n  under t h e  RFP t o  award t o  o t h e r  t han  
t h e  h i g h e s t  s c o r e d  o f f e r o r .  

T o  o b t a i n  r e v e r s a l  o r  m o d i f i c a t i o n  of a d e c i s i o n ,  t h e  
r e q u e s t i n g  p a r t y  m u s t  c o n v i n c i n g l y  show t h a t  our  p r i o r  
d e c i s i o n  c o n t a i n s  e i t h e r  e r r o r s  of f a c t  o r  of l a w  o r  
i n f o r m a t i o n  no t  p r e v i o u s l y  c o n s i d e r e d  war ran t ing  r e v e r s a l  o r  
modi f i ca t  ion.  4- C . F . R. S- 2 1 . 1 2 ( a )  
Corp . - -Recons idera t ion ,  B-230598.2, Aug. 1 ,  1988, 88-2 CPD 

103. R e p e t i t i o n  of arguments  made d u r i n g  t h e  r e s o l u t i o n  
of t h e  o r i g i n a l  p r o t e s t  o r  mere d i sag reemen t  with o u r  
d e c i s i o n  does  n o t  meet t h i s  s t a n d a r d .  Id .  Here, Latham 
e s s e n t i a l l y  r e i t e r a t e s  i ts  o r i g i n a l  arguments  raised d u r i n g  
t h e  p r o t e s t  which w e  have a l r e a d y  c o n s i d e r e d  and r e j e c t e d .  

( 1 9 88 ; Idaho No r l a n d  
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I n  any even t ,  t h e  c r i t i c a l  f a c t  i gnored  by Latham i n  a rgu ing  
t h a t  ou r  i n i t i a l  d e c i s i o n  was e r r o n e o u s  is t h a t  t h e  
c o n t r a c t i n g  o f f i c e r  i n  e f f e c t  concluded  t h a t  t h e  t e c h n i c a l  
d i f f e r e n c e s  between Latham's and Kaufman's p r o p o s a l s  
p r o v i d e d  no b a s i s  f o r  d i s t i n g u i s h i n g  between t h e  two on 
t e c h n i c a l  grounds.  Under t h e s e  c i r c u m s t a n c e s ,  w e  found 
t h a t  it w a s  an abuse  of d i s c r e t i o n  f o r  VA t o  select Latham, 
t h e  h i g h e r  p r i c e d  of t h e  two t e c h n i c a l l y  e q u a l  o f f e r o r s ,  
based  on a c o s t  advan tage  u n r e l a t e d  t o  t h e  p r i c e  f a c t o r s  set 
o u t  i n  t h e  RFP and d e r i v e d  by Latham from a n  improper  
i n i t i a l  award. W e  see no b a s i s  t o  d i s t u r b  our f i n d i n g .  

The r e q u e s t  f o r  r e c o n s i d e r a t i o n  is  d e n i e d .  
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